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B. Section 272 Nondiscrimination Requirements Can Be Met by Extending
Preexisting Safeguards, Although with Structural Separation the Full
Panoply ofNonstructural Safeguards Is Not Needed

Existini requirements-AT&T (p. 33) and MCI (pp. 37-38) are wrong to

argue that existing requirements are insufficient to implement the §§272(c)(l) and 272(e)

nondiscrimination requirements. Section 272(b) sets forth numerous structural separation

requirements. The Commission has never required both structural separation and the

Computer III nonstruetural safeguards. Certainly these requirements are more than

enough, without additional restrictions. The Commission should avoid the creation of new

requirements that would destroy the balance created by Congress between providing

protection and encouraging competition, in order to bring new benefits to the public.

MCl's argument (pp. 32-33) that existing requirements are insufficient,

based on the Georgia MemoryCall proceeding, is without merit. The Georgia proceeding

merely highlighted differences in regulatory policy between the FCC and Georgia.

Contrary to Georgia, the FCC found that CEI safeguards were effective in preventing

anticompetitive conduct in BellSouth's provision of MemoryCall service. The FCC

preempted the state restriction against offering the service, and the Eleventh Circuit upheld

the preemption. 14

Similarly, Sprint's criticism (pp. 18-19) of DNA is misplaced. The reason

that ESPs purchase few interstate DNA services is the ESP exemption from access charges,

a "temporary" exemption established in 1983 when the enhanced service industry was

considered to be in need of protection from "rate shock.',IS The exemption allows ESPs to

use local, intrastate business services and avoid paying access charges that normally are

required with interstate services. The ESPs' purchase of intrastate services, however, does

not undermine DNA. The Commission established ONA based on both intrastate and

interstate services, and the Commission approved the BOCs' DNA plans only when state

14 See Computer III Remand Proceedings: BeU Operating Company Safeguards and Tier 1
Local Exchange Company Safeguards, CC Docket No. 90-623, 6 FCC Rcd 7571, 7623, n.211
(1991).

IS MTS and WATS Market Structure, 97 FCC 2d 682 (1983).
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tariffing methodolagies met DNA standards. 16 Thus, contrary to Sprint, the DNA

safeguards are effective regardless of whether ESPs purchase intrastate or interstate

services.

Voice-Tel utterly fails to justify its proposal that structural separation apply

to all information services. It is merely trying to stifle fair competition. For instance,

Voice-Tel's allegation (p.8) is totally without merit that only SOCs' ESPs can obtain a

unique dial tone to inform end users that a message is waiting. Consistent with DNA and

CEI requirements, Pacific Bell's ESP purchases this Message Waiting Indicator service,

for use on end users' lines, out of tariff like any otber ESP, at the same prices, terms, and

conditions.

Voice-Tel also ignores the DNA and CEI requirements in its other

arguments. It states (pp. 3 and 6) that the BOC can devise means of favorable

interconnection for its own enhanced service. This ignores the requirements that the

SOCs' ESPs purchase services under tariff like all other ESPs. Voice-Tel (pp. 2-3 and 5)

argues that BOCs will disclose network information to their affiliates and not to their

nonaffiliates. This ignores the numerous network disclosure requirements. Similarly,

Voice-Tel (pp. 4 and 7) makes unsupported allegations of DOC installation delays. Its bald

allegations are contrary to the Commission's findings last year that the BOCs'

nondiscrimination reports have not disclosed any discrimination and that BOC practices

have brought no formal complaints before the FCC. 17

The Commission already has addressed ATSl's concerns. J8 The DNA "120

Day Process" for ESP service requests meets ATSI's (pp. 12-13) proposals. CEI provides

the equal access arrangements that ATSI (p. 12) requests. Price parity, including the

FCC's "2 Mile Rule" provides the "comparable" cost that ATSI (p. 13) requests. The

16 Filing and Review ofOpen Networlc A.rchitecture Plans. CC Docket No. 88-2, Phase I, 4 FCC
Rcd I, paras. 283-339; 5 FCC Rcd 3103, paras. 79-88 (1990).

17 CI III Further Remand NPRM. '29.

18 ATSI (pp. 8 and 11-14) is improperly trying to bring ESPs into the §251 ILEC unbundling
requirements that relate to requesting telecommunications carriers, not ESPs.

IS
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Commission repeatedly has rejected ATSrs (p. 13-14) request that BOCs be forced to

collocate ESPs' equipment. 19

LDDS's proposal (pp. 26-27 & n.46) that the Commission monitor earnings

would not provide meaningful data. The Commission did not require this in Computer 11

and concluded that there was no need even for capitalization plans.2o LDDS's proposal

appears to be merely an attempt to acquire competitive information to gain an unfair

advantage.

In sum, Sprint (p. 38) is correct when it states: ''There would not appear

any reason for the Commission to describe any non-accounting. nondiscrimination rules to

implement these sections [272(c)(I) and 272(e)]. Any further definition can be left to

individual cases." With the addition of the very stringent §272 structural separation

requirements. which in Computer III the Commission recognized deny LECs economies of

scope and scale, the Commission need not add additional requirements that will further

reduce BOC efficiency and the resulting benefits to·consumers.

CrN! and infQanation--AT&T (p. 34) and MCI (p. 38) are wrong when

they state that §272 governs access to CPNI by a BOC's separate affiliate and by third

parties. Congress specifically and fully addressed CPNI issues in §222, and the

Commission is establishing rules in CC Docket No. 96-115.21

The 1272 requirement to provide information on a nondiscriminatory basis

does not negate these 1222 CPNI requirements. Accordingly, AT&T and MCI are wrong

that §272 requires a BOC to provide CPNI to other entities whenever the BOC provides it

to its separate affiliate. That would violate 1222 either by requiring that the BOC provide

19 See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act
of1996, CC Docket No. 96-98, First Report and O"r, released August 8, 1996, '581 ("1251
Order"); Expanded Interconnection with Local Telephone Company Facilities, 9 FCC Rcd 2718,
'35..

20 Computer 111 Remand Proceeding, CC Docket No. 90-623, 6 FCC Rcd 7571, '73 (1991).

21 The §222 CPNI requirements address Voice-Tel's (pp. 2,9) unfounded allegations that BOCs
gain an unfair advantage for their voice mail services from their customer relationships and
knowledge of their services.
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CPNI to other entities without written authorization, or by preventing the BOC from

providing the CPNI to its separate affiliate in accord with the §222 requirements. Rather,

the §272(c)(l) requirement means that the BOC must provide information in a

nondiscriminatory manner, based on the same terms and conditions. This does not mean,

as AT&T's argument would imply, that if a aoc solicits CPNI authorizations for its

separate affiliate (via contract and meeting all accounting requirements) the DOC must

solicit for all other entities as part of the same solicitation, or at the same time, and provide

the authorizations to all entities or none. It would make no sense to make a blanket

solicitation for all entities at once. That would require asking end users to authorize release

of their CPNI to the world. and of course they would refuse. Instead, the requirement

means that the BOC must respond the same way to similar requests from other entities, at

the same prices, terms and conditions.

Concerning nondiscriminatory provisioning of network information, BOCs

are subject to various network disclosure requirements, including the requirement in §251

for requesting telecommunications carriers. No new regulations are needed to implement

the §272 requirement.

Procuremcnt- TIA (pp. 33-34) is wrong when it argues that additional

requirements are needed to implement the §272 provision concerning procurement.

Congress established criteria in §273(e)(2). No additional requirements under §272 are

needed. TIA also is wrong to include unregulated products, including CPE, in its proposed

definition of goods and services subject to §272(c)(l) requirements. (TIA, p. 33). As part

of Title II of the Act, §272(c)(l) is limited to regulating the BOC's and its affiliates' goods

and services that are part of common carrier service.

StandanJs--MCI's argument (p. 39) is without merit that the FCC "should

not recognize or acknowledge as nondiscriminatory standards those specifications

developed in a closed, non-public, andlor proprietary process, such as Bellcore Technical

and Generic Requirements." When Dellcore writes industry standards. it opens the process

to all industry participants. For instance, when Bellcore developed the GR90S-SS7

1'7
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interface specifications, under which two networks can interconnect using SS7, Bellcore

held public forums in which Mel, AT&T, Sprint, and numerous other carriers participated.

Now §§273(d)(4) and (d)(5) establish the "reasonable and nondiscriminatory" procedures

for Bellcore and other non-accredited standards development organizations to follow when

they create and publish industry-wide standards and generic requirements for

telecommunications equipment and CPE. No additional requirements are needed under

§272.

MCl's (pp. 39-40) arguments also are without merit that the BOCs should

be required to attend all public forums that develop standards and that BOCs improperly

dominate forums. The BOCs voluntarily participate in standards setting forums, and there

is no need to require them to do so. We fully rebutted MCl's unfounded assertions that

BOCs dominate forums in our Reply Comments in the Computer 111 Further Remand

Proceeding.22 Mel is being disingenuous. On the one hand, it wants the Commission to

force the BOCs to attend forums. (Its request for mandatory attendance makes it clear that

if BOCs did not attend, MCI would complain that BOCs were frustrating the forum

process.) On the other hand, MCI in effect complains that BOCs do attend, because it

fInds BOC attendance and participation to be dominance.

The timjgl ofpmyisionipa AT&T's assertion (p. 36) that §272(e)(l)

relates to "any conduct in fulfilling service requests" is without merit. As Sprint (p. 44)

states, this section "refers only to equality 'in terms of timing.'"

Sprint states that this section "can perhaps best be enforced through

reporting requirements." Sprint recommends requirements similar to ''those required under

ONA and ARMIS." Continuation of all these reporting requirements is unnecessary, but is

certainly more reasonable than Teleport's (pp. 15-18) proposal. For instance, Teleport

would require that BOCs report the prices, terms, and conditions of every service provided

to affiliates. These reports would duplicate information in BOC tariffs and accounting

reports, and provide no additional, useful information that is relevant to the timing

22 Reply Comments ofPacific Bell and Nevada Bell, pp. 44-60, May 19, 1995.
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requirement for service provisioning. IfTeleport obtained non-public information about

our separate affiliate's business, it would gain an unfair advantage at the expense of

competition.

TRA's suggestion (pp. 17-18) to use averaged information is constructive

because service provisioning times vary based on the size and complexity of the order and

the geographic location. Accordingly, AT&T (p. 16) clearly is wrong that the "BOC's

response time to any affiliate's request for an exchange or exchange access service is thus a

mandatory maximum period for responses to any unaffiliated entity's request for any such

service." This approach would not recognize installations that are simple because of the

size of the order, the nature of the particular network arrangement, or the geographic

location, as opposed to large, complex, or geographically remote installations. The BOC

would be penalized for moving quickly on the fonner installations and, in fact, would be

placed in an impossible situation ofbeing required to duplicate the speed in all other

situations. AT&T's attempt to hamstring the BOCs must be rejected.

Collocation-MFS (p. 28) asserts that "[i]f a RBOC information services

affiliate collocated a router or server in the RBOC's central office. this section [272(e)(2)]

of the Telecommunications Act appears to require that the RBOC make the same facilities

and services available to a competing information service provider." Section 272(e)(2) has

nothing to do with collocation of information service providers' equipment; collocation of

equipment is. not a service Of facility subject to this section. Requiring physical collocation

of third party equipment is a taking of property which must be expressly authorized by

Congress.23 Only §2S1(c)(6) authorizes physical collocation, and the Commission ruled in

CC Docket No. 96-98 that this section does not require physical collocation of enhanced

service equipment.24 This decision is consistent with the Commission's earlier decisions in

both the Computer III and Expanded Interconnection proceedings that collocation of

enhanced service equipment is unnecessary for interconnection and should not be required.

23 Bell Atlantic v. FCC, 24 F.3d 1441 (D.C. Cir. 1994).

24 §251 Order, '581.
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The Commission's. established CEI requirements ensure nondiscriminatory

interconnection. MFS's assertion must be rejected as a feeble attempt to get yet another

bite of the apple on this well-settled issue.

C. TariffRates Satisfy the RequireTMnts ofSection 272(e)(3)

AT&T suggests (pp. 39-40) that §272(e)(3)'s requirements cannot be

satisfied by the DOC charging (or imputing to itself) a tariffed rate for telephone exchange

and exchange access services. Instead AT&T suggests that the DOC must constantly

monitor what prices unaffiliated carriers are paying for "lilce" exchange or exchange access

services. Dy like, AT&T means a service that is "fUnctionally equivalent" from the

interexchange carrier's perspective to the service used by the BOC affiliate.

AT&T's proposalllDlleCeSsarily complicates the implementation of

§272(e)(3). Tariffs assure ~at customers using the same service will pay the same price,

according to the terms and conditions of the tariff. So long as the DOC and affiliate pay

the tariff rate, the Commission can be assured they are not paying less than anyone else

paying the tariff rate. Furthermore, §272(e)(3) refers to "such service" meaning the same

service the DOC or affiliate is using. It does not refer to a different service that an

interexchange carrier thinks is functionally equivalent. That would be nearly impossible to

administer, subject to constant disputes about whether two services are functionally

equivalent. A tariff makes it clear when the same services are being used.

D. Section 272(e)(4) Is Not Limited to the Provision ofOtherwise Authorized
InterLATA Services (189)

AT&T makes the astonishing argument (pp. 41-47) that §272(e)(4) does not

authorize the DOCs to provide "wholesale" facilities and services to be used by

interexchange carriers in their provision of interLATA services, suggesting instead that it

permits only the provision of facilities and services related to interLATA services the

DOCs are otherwise permitted to provide. According to AT&T, the provision of such

facilities and services will benefit only reseUers, and not the "national facilities-based long

distance carriers", and that to do so would be in "direct competition" with the large
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carriers. This, AT&T asserts, would be discriminatory. AT&T also asserts (p. 45),

without explanation, that in providing such facilities and services the BOCs could use their

local exchange position unfairly to advantage their own "wholesale" long distance service

and the retail long distance services of their affiliate.

There simply is no basis in the 1996 Act for AT&T's position. Sections

271 (b) and (g) specify interLATA services that BOCs may provide to their customers, both

other carriers and end users. Section 272(e)(4) permits BOCs to provide facilities and

services to other carriers for use in the provision of their services. Neither section

references the other, and there is no suggestion in the 1996 Act or the legislative history

that Congress intended the two sections to be tied together. Provision of facilities and

services for use by any interexchange carrier that elects to use them is not discriminatory,

and is, in fact, pro-competitive because it gives the smaller interexchange carriers an

alternative source for the facilities and services they obtain today from the large, facilities

based carriers.

AT&T's concerns about cross-subsidization are likewise unfounded.

Section 272(e)(4) itself requires the costs of such services and facilities to be

"appropriately allocated." Section 272(e)(3) requires charging the same rates to the BOC's

affiliate and to unaffiliated interexchange carriers. In addition, §272(b)(5) requires

transactions between the BOC and its affiliate to be reduced to writing and made available

for public inspection. Any attempted cross-subsidization would be readily detected.

AT&T (pp. 45-47), MCI (pp. 24-25), and ALTS (pp. 1-6) suggest that the

HOCs cannot use excess capacity in their official services networks to provide interLATA

facilities and services to interLATA carriers, including their separate affiliates. They

suggest that the official services networks were financed by intraLATA ratepayers and that

the BOCs constructed excess capacity in anticipation of receiving interLATA relief.

Therefore, they suggest to permit the use of the official services net-works for that purpose

would lead to an improper cross-subsidy. They propose an exogenous adjustment to

remove these costs. ALTS, p. 3. Pacific Bell's official services network has been carefully

21
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scrutinized by both the California Public Utilities Commission and this Commission. Our

initial price caps rates have been significantly reduced by productivity gains. If there is

capacity to provide interLATA facilities and services to interLATA carriers, as permitted

by §272(e)(4), that is not improper.

V. "Joint Marketing" Should Be Broadly Construed To Best Serve Customers
(,t 90-92)

Several commenters (e.g., AT&T, pp. 56-59; LDDS, pp. 15-18; MCI, pp.

45-49; TCG, pp. 6-13; Time Warner, pp. 23-26; CCfA, pp. 5-11; NCTA, pp. 7-12)

addressed the 1996 Act's "joint marketing" provisions; most seem unable to understand the

clear language of the relevant proVisions.

A. BOC InterLATA Affiliates Are Permitted To Market and Sell Local and
InterLATA Services Together

Some commenters suggest that the BOC's separate affiliates should be

prohibited from marketing and selling the BOC's intraLATA services. This suggestion is

completely frivolous and contrary to the intention and language of the 1996 Act.

TCG (pp. 6-13) argues that because §272(a) imposes the separate affiliate

requirement on BOCs and BOC affiliates that are subject to §251(c), no BOC affiliate can

provide local service and interLATA service together. That is simply an incorrect reading

of the 1996 Act. Section 251(c) applies to incumbent LECs, which are local exchange

carriers that provided telephone exchange service on the date of enactment of the 1996 Act.

§251(c). Consequently, no affIliate that begins to provide telephone exchange service after

enactment of the 1996 Act can be an incumbent LEC, and therefore is not prohibited from

providing local and interLATA service together. Furthermore, §272(g)(I) specifically

permits a separate affiliate to market and sell the telephone exchange services of its

affiliated BOC so long as other entities are permitted to market and sell those services.

CCfA (pp. 5-11) and NCfA (pp. 7-12) suggest that if a separate affiliate

markets and sells its affiliated BOC's local service a transfer of network functions occurs,

making the affiliate a successor and assign of the DOC that cannot also provide interLATA

22
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services. This again- is an incorrect reading of the 1996 Act. A BOC is permitted to

provide services and facilities to, and make its telephone exchange services available for

marketing and sale by, its separate affiliate only if it does the same for other carriers.

§§272(c), 272(e)(2), 272(e)(4), and 272(g)(1). No one can seriously argue that prOViding

services and facilities to an unaffiliated carrier, or permitting an unaffiliated carrier to

market and sell the BOC's services, under terms and conditions available to all, constitutes

a transfer of network functions or makes the unaffl1iated carrier a successor and assign of

the BOC. Since the separate affiliate is treated the same as unaffiliated carriers, it will no

more be a successor and assign of the BOC than are the unaffiliated carriers.

The commenters all suggest that if the separate affiliate is permitted to do

what the 1996 Act clearly contemplates, discrimination and cross-subsidy will be rampant.

They simply ignore the 1996 Act's many safeguards and requirements that prevent those

evils from occurring.

B. BOes' Ability To Jointly Maricet Should Not Be Inappropriately
Constrained

Section 272(g)(2) says that a DOC is not permitted to market or sell the

services of its separate afftliate until the Commission has granted authority for the

provision of interLATA service. The use of the word ''until'' clearly means that when the

Commission has granted authority for the provision of interLATA services, the BOC may

market and sell the separate affiliate's services.

The commenters strive to delay as long as possible the competition intended

by Congress, and suggest interpretations of §272(8)(2) that would prevent a BOC from

effectively marlceting and selling its separate affiliate's services. The suggested

interpretations are neither required by the -1996 Act, nor by a need to prevent

discrimination or cross-subsidy, and will interfere with customers' ability to receive the

full benefits of vigorous competition.

AT&T suggests (pp. 57-59) that a BOC cannot market or sell its separate

affiliate's services on new connects or when a customer calls the BOC to change its IXC.

23
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LDDS suggests (pp.-16-18) that a BOC may only market or sell its separate affiliate's

services on an unbundled basis. Mel suggests (pp. 48-49) that a BOC cannot market and

sell its separate affiliate's services on inbound customer calls and cannot make its own

services and its separate affiliate's services available from a single source. Time Warner

suggests (pp. 24-25) that a BOC is limited to local advertising only. The 1996 Act does

not impose the kind of restrictions proposed by commenters.

In order to have the parity of one-stop shopping that Congress intended,2S

the BOCs must be able to do the same types of things, and present services to customers in

the same ways, as other telecommunications providers.26 This means marketing and

selling the separate affiliate's services with the other services the B<;)C markets and sells.

The BOC must be able to advertise all of the services it markets and sells, wherever it is

authorized to market and sell those services. The BOC must be able to offer customers the

packages and bundles of services they desire, including the BOC's services, the separate

affiliate's services, and potentially the services of other affiliates. As recognized by Mel

(p. 46), bundling of services is "clearly the essence of joint marketing." Of course, the

customer will be able to obtain the BOC's services separately as well, at tariffed rates.

The 1996 Act permits marketing and seJIing of the separate affiliate's

services on all customer contacts, without limitation.27 That does not mean a BOC would

not comply with the equal access requirements of §251(g). Pacific Bell will continue to

inform customers of their right to select the interLATA carrier of their choice, provide a

2S Senate Report, 5.652, p. 43.

26 MCI also suggests (pp. 45-47) that the limitations on large carriers' ability to jointly market
their interLATA services with resold local services does not prevent the large carriers from
advertising those services together. That is absurd. The point of the restriction is to create parity
between the large carriers and the BOCs. There would be no such parity if the large carriers
could advertise the availability of those services together before the BOCs receive interLATA
authority.

27 MCI's comparison to §274(c) is inapt Section 274(c)(1) creates a general prohibition on BOC
marketing and sales activities, which are modified by specifically permitted activities.
Section 272(g)(2) creates a general authorization to market and sell, and is not limited by
specifically stated prohibitions.
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list of available interLATA carriers if the customer wants to hear it, and take the

customer's order for the interLATA carrier the customer selects. The only difference is

that Pacific Bell will also tell the customer about the interLATA services Pacific Bell is

able to market and sell. Pacific Bell will, of course, comply with all of the CPNI rules

promulgated in CC Docket No. 96-115.

The BOC must be able to market and sell from a single source, and that

source is in no way required by the 1996 Act to be a third party. The BOC will market and

sell the separate affiliate's services using the same employees that market and sell the

BOC's services. This will be done pursuant to a wotten agreement that complies with the

requirements of §272 and the Commission's affiliate transactions rules.

In determining what is permitted by §272(g)(2), the Commission need only

look to how other telecommunications services providers market and sell their services.

That is what the 1996 Act pennits BOCs to do.

VI. The BOCs' InterLATA Amllates WID Be N~.OomID8nt (ft 108.152)

AT&T (pp. 60-66), LDDS (pp. 20-27), MCI (pp. 60-71), and Comptel (p.

33), among others, argue that no analysis of the market power of the BOCs' interLATA

affiliates is necessary. They consider the BOCs' affiliates guilty by association. They

contend that the BOCs control "local bottleneck facilities that are essential to the provision

of long-distance services" (AT&T, p. 61). Hence, their affiliates have market power.

AT&T (p. 65) claims the BOCs have marlcet power in the long distance

market because they can leverage their local monopolies to compete unfairly in the long

distance market. Alternatively, AT&T (p. 62) claims that the BOCs have a monopoly in

the long distance market because they control an essential facility. Both of these

arguments are contrary to the essential facilities and monopoly leveraging case law, as well

as positions that AT&T has taken in other forums. Monopoly leveraging is a largely

discredited theory. Nevertheless, AT&T cannot show that Pacific Bell or Nevada Bell

have actually threatened competition in the long distance market. Contrary to AT&T's

2S
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position in this proceeding, the mere possession of an essential facility is not illegal and

does not require regulation in the long distance market. When, as here, the facility itself is

regulated and access is reasonable, there is no reason to assume market power in the

downstream market.

Contrary to the assertions of the long distance carriers, there is no realistic

possibility that the BOCs will be able to exercise market power in the long distance

market. The BOCs will have an initial market share of zero; they must compete against

huge companies with established networks; and they are subject to pervasive regulation,

including price caps, which removes the incentive to cross subsidize. In fact, BOC entry

promises only to lower costs to consumers.28

A. Monopoly Leveraging Is a Discredited Theory

Section 2 of the Sherman Act applies to single finn conduct that actually

achieves a monopoly or which dangerously threatens to achieve a monopoly. In Berlcey

Photo, Inc. v. Eastman Kodak, Co., 603 F.2d 263 (2nd Cit. 1979), ceet. denied, 444 U.S.

1093 (1980), the court extended the traditional analysis of an attempted monopolization

case. Berkey applied §2 to a single fum that exploited a monopoly in one market to gain

an unfair competitive advantage in a second market. The court found that a violation of §2

could exist, even though the fum did not threaten a monopoly in the second market. This

theory is known as "monopoly leveraging."

Recent cases have questioned or rejected Berlcey. In 1993, the Supreme

Court cast serious doubt on the theory, noting that the Sherman Act applies to single fum

conduct only when it "actually monopolizes or dangerously threatens to do so." 29 The

courts of the Ninth and Third circuits have rejected monopoly leveraging outright,30 as

28 .
See generaUy Reply Statement of Professor Jerry A. Hausman, attached to the Reply

Comments of USTA.

29 Spectrum Sports, Inc. v. McQuillan, 113 S. Ct. 884, 892 (1993).

30 Advo, Inc. v. Philadelphia Newspapers, Inc., 51 F.3d 1191 (3ed Cir. 1995); Fineman v.
Armstrong World Industries, 980 F.2d 171,205 (3ed Cir. 1992), cert. den., 507 U.S. 921 (1993);

26
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have at least six recent distri~t court cases.31 Finally, the same court that decided Berkey

dismissed its former discussion of monopoly leveraging as "dictum.,,32 The difficulty is

that a monopolist has little incentive to engage in predatory conduct in an adjacent

competitive market where competition or low barriers to entry preclude recoupment.33

Even if monopoly leveraging is viable, its elements are not present in the

long distance market. Berkey still requires the monopolist to commit anticompetitive acts

in the second market that cause "tangible harm to competition." Pacific Bell and Nevada

Bell have not committed any anticompetitive acts in the long distance market. They do not

have any market share. Their long distance affiliate has none and is unlikely to obtain a

significant share of the nationwide long distance market, and certainly it cannot set prices

in the long distance market.

B. Ownership ofLocal Facilities Does Not Confer Market Power in Long
Distance

AT&T (p. 62) claims that Pacific Bell's ownership of local facilities is a

bottleneck monopoly. From this, AT&T urges the Commission to assume that Pacific Bell

and Nevada Bell have monopoly power in the long distance market and regulate their long

distance affiliate accordingly. AT&T not only misrepresents the law ofessential facilities,

its current position is entirely inconsistent with the position it took in defense of an

essential facility claim.

Alaska Airlines. Inc. v. United Airlines. Inc., 948 F.2d S36 (9th Cir. 1991), cert. den., 503 U.S.
977 (1992).

31 Davis v. Southern Bell Telephone &: Telegraph Co., 1994-1 Trade Cas. (CCH)' 70,S10 (S.D.
Fla. 1994); Spruce Oil Corporation v. Archer-Da1Iuls-MIdlond Co., 870 F.Supp. l00S (D. Colo.
1994); Home Health Systems. Inc. v. Liberty Health System, 1994-2 Trade Cas. (CCH) t 70,699 •
(E.D. Pa. 1994) aff'd, 6S F.3d 162 (3ed Cir. 1995); Centennial School District v. Independence
Blue Cross, 88S F.Supp. 683 (B.D. Pat 1994); Advo, Inc. V. Philadelphia Newspapers, 8S4
F.Supp. 367 (B.D. Pat 1994); Advanced Health-Care Services v. Giles Memorial Hospital, 846
F.Supp. 488 (W.O. Va. 1994).

32 Twin Labs. Inc. V. Weider Health and Fitness. 900 F.2d 566, 570 (2nd Cir 1990).

33 Advo. Inc. v. Philadelphia Newspapers, Inc., SI F.3d at 1203.
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The essential facilities doctrine "is a streamlined technique for proving

actual monopolization in violation of section 2 of the Sherman Act,',34 It applies "when

one ftrm that controls an essential facility, denies a second ftrm reasonable access to a

product or service that the second firm must obtain in order to compete with the first. ..35

Anticompetitive conduct cannot be assumed from control of the essential facility. The

harm only occurs when the entity unreasonably refuses access and eliminates competition

in the downstream market. For example, in Oner Tail Power Co. v. United States, 410

U.S. 366 (1973), Otter Tail's refusal to offer wholesale power eliminated retail competition

in the electric market. Similarly, in MCI Communications v. AT&7: 708 F.2d 1081 (7th

Cir.), cert. denied, 464 U.S. 891 (1983), AT&T's refusal to permit interconnection

eliminated competition in the long distance market.

As AT&T successfully argued in International Audiotext Network v.

American Tel. & Tel., 893 F.Supp. 1207, 1213-1214 (S.D.N.Y. 1994). aJJ'd. 62 F.3d 69

(2nd Cir. 1995) the mere possession of the network for transporting calls does not give rise

to the inference that the owner will or has denied access to the facility. Put differently,

there is no actual or attempted monopoly when an entity grants reasonable access to the

facility.36 And where a fmn is subject to effective regulation, it does not have the

monopoly power essential to an actual or attempted monopoly claim.37

Pacific Bell and Nevada Bell have not denied long distance carriers access

to their local facilities. Nor can they eliminate competition in the long distance market

since this Commission effectively regulates access to local facilities. There is no reason to

introduce regulatory distortions in the unrelated long distance market to address a harm

that has not happened. cannot happen and should not be presumed.

34 Holmes, ANTITRuST LAw HANDBOOK, 1996 EDmON. p. 444.

35 Alaska Airlines v. United Airlines, 948 F.2d 536.542 (9th Cir. 1991).

36 City ofVernon v. Southern California Edison Co., 955 F. 2d 1361 (9th Cir. 1992), cert. den.,
506 U.S. 908 (1992); Illinois Bell Telephone Co. v. Haines & Co., 905 F.2d 1081 (7th Cir.
1990).

37 Metro Mobile CTS v. Vector Communications, 892 F.2d 62 (9th Cir. 1989).
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Thus; while AT&T's and others' arguments for dominant regulation have

the "look and feel" of antitrust arguments, they have no basis in antitrust law.

C. Incumbent /XCs Simply Ignore Provisions ofthe 1996 Act

The incumbent IXCs' arguments ignore current regulation of LECs, or

alternatively assume that regulators are incompetent. In their comments, the incumbent

IXCs also overlook, misconstrue, or belittle all provisions of the 1996 Act that are at odds

with the monopoly leveraging argument. The IXCs ignore the structural separation

requirements of §§272(a) and (b), and therefore do not distinguish between BOCs and their

independent §272 interLATA affiliates. They ignore the imputation requirement of

§272(e)(3), and all other nonstructural safeguards of the Act. They ignore the effect of

§251 and §252 on benefits and burdens of owning the "local bottleneck." Even if the

multiple layers of regulation that were applied to the "local bottleneck" before passage of

the 1996 Act were not already sufficient to prevent so-called "monopoly leveraging," the

plausibility of the allegation is completely destroyed by the 1996 Act.

The Commission's interconnection rules, which Chairman Hundt compared

to "the break-up of the Standard Oil Trust,,,38 are a case in point. It is not accurate to say

the regulations destroyed the market power inherent in owning the "local bottleneck,"

because due to the multiple layers of comprehensive regulation that applied to the local

exchange, there was no market power in the local exchange. If the DOCs could have

controlled the local exchange, the new regulations completely dismantle the local exchange

network and deprive them of any control over it now. Specifically, the interconnection

rules provide competing carriers the right to obtain all functionalities they deem necessary

to provide any telecommunications service. Incumbent LECs may neither impose

"limitations, restrictions, or requirements on requests for, or the sale or use of, unbundled

38 Implementation ofthe Local Competition Provisions in the Telecommunications Act of1996;
Interconnection between UJcal Exchange Carriers and Commercial Mobile Service Providers,
CC Docket Nos. 96-98, 95-185, First Report and Order, FCC 96-325 (released August 8, 1996) .
("Interconnection Order"), Separate Statement of Chairman Reed E. Hundt.
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elements. nor may.they restrict requesting carriers from combining elements with any

technically compatible equipment the requesting carriers own...39 Incumbent LEes must

combine and provision elements for competitors in any way requested, subject only to

technical feasibility standards.4O

Under this regime, the BOCs do not have exclusive control of a bottleneck

facility. Competing carriers now have the right to control the facilities they obtain from

the BOCs. The previously unified local exchange network is now a plethora of competing

networks. The unbundling requirements permit competing carriers to piece together

complete alternative local exchange networks, the~by eliminating any previous barrier to

entry due to the scale of construction required.

The interconnection rules also impose strict new nondiscrimination

requirements on incumbent LEes. For example. the quality of a network element must be

"equal between all carriers requesting access to that element; second. where technically

feasible, the access and unbundled network element provided by an incumbent LEC must

be at least equal-in-quality to that which the incumbent LEe provides to itself.'.41 The

Commission expects the states to adopt. "inter alia, specific rules determining the timing in

which incumbent LECs must provision certain elements, and any other specific conditions

they deem necessary.•.42 The states are also encouraged to adopt "some type of reporting

requirement to ensure that [incumbent LEes] provision unbundled elements in a

nondiscriminatory manner.,.43

For interconnection. the Commission has broken new ground by opining

that even just and reasonable discrimination may be unlawful.44 Likewise. the

39 Interconnection Order. 1292.

40 See id

41Id. at 1312.

42Id. at 1310.

43 /d. at '311.

44 See ide at '217.
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Commission has held that incumbent LECs may not "discriminate against competitors in a

manner imperceptible to end users.,,4S Nobody can accuse this Commission of facilitating

discrimination in favor of the BOCs' affiliates. The interconnection rules make

discrimination in favor of the BOCs' affiliates more implausible than ever.

The incumbent IXCs also ignore the imputation and structural separation

requirements of the 1996 Act. For example, LDDS (p. 22) refers to the "unfair cost

advantage" that DOC affiliates allegedly will have:

the RBOC will take advantage of the fact that its competitors must
pay what are concededly above-cost rates for access and price its
affiliates' interLATA services below a level that its competitors
profitably can match, thereby taking market share away from
existing long distance carriers even though the RBOC's services
and pricing-but for its artificial cost advantage-are no better
than its competitors.

LDDS pretends that there is no structural separation between the DOC and

its interLATA affiliate and refers to both simply as "the RBOC". Without such a fictional

pretense, the allegation crumbles. The BOC's interLATA affiliate will pay the same rate

for access as its rivals. It has no "artificial cost advantage." The affiliate could not

lawfully price its interLATA services "below a level that its competitors profitably can

match" unless it is more efficient than those competitors-a pro-competitive outcome that

should not under any circumstances be discouraged

Lower prices, however, are exactly what the IXCs seek to discourage.

AT&T candidly admits that while price ceilings for the DOCs' affiliates may not be

necessary, pricejloors would be. (AT&T, pp. 65-66.) Likewise, MCI contends that while

some requirements of dominant regulation might be dispensed with, the DOCs' affiliates

must be required to file tariffs on advance notice with cost support subject to the scrutiny

of their competitors. (MCI, p. 65.) Time Warner asserts that cost support is necessary for

the BOCs' affiliates to prove they are complying with the imputation test of §272(e)(3).

(TWC, p. 39.)

45 1d. at '1224.
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The- reasoning of these !Xes could not be more cynical. They assume the

purpose of dominant regulation is to "protect" consumers from lower prices. A more

perfect example of "how regulated competition all too often becomes cartel

management'.46 could hardly be imagined. Market power, as the Commission correctly

acknowledges (NPRM, '114), is exercised by raising prices, not by lowering them.

Dominant regulation characterized by price floors but no price ceilings, as AT&T suggests.

is an absurdity that unmasks these IXCs' real concerns.

Contrary to what TWC (p. 39) and LDDS (p. 23) say, neither filing cost

support with tariffs, nor reporting earnings separately for the BOCs' affiliates is needed to

enforce the imputation requirement or ensure the BOCs' afflliates' prices are above

relevant costs. The BOCs' affiliates must keep separate books of account. The

Commission can and will audit those books. Since the Fifth Report and Order in

Competitive Carrier, independent LEes have provided interexchange service subject to

requirements to keep separate books of account and pay affiliated local exchange carriers

for services at tariffed rates. Yet we know of no complaints alleging below-cost pricing.

Subjecting the SOCs' interLATA affiliates to advance filing and cost

support requirements would not benefit consumers. Instead incumbent IXCs-who

actually dominate the market but are subject to no such requirements-would be able to

maintain their current profit margins by protesting lower prices; impose waiting periods on

new entrants' price changes; and perhaps gain access to proprietary plans and information.

If the long distance market were fully competitive it would probably be typified (like the

air transportation industry, with which it shares many cost and demand characteristics) by

deep discounting and frequent price decreases that spread from one carrier to another

almost instantaneously. If the BOCs' affiliates tariffs were subjected to cost review and

long notice periods, it is possible that this competitive state of affairs will never be

46 Policy and Rules Concerning Rates/or Competitive Common Carrier Services and Facilities
Authorizations Therefor. 84 PCC 2d 445, (1981). '26.
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realized. The long-distance market would continue to stagnate, to the financial benefit of

incumbent IXCs.

D. There Is No Reason To Treat the BOes as Dominant in the International
Market.

Our Comments noted that another set of rules, administered by the

International Bureau, determine the regulatory treatment of international carriers on a route

by route basis. We suggested47 that the Commission craft a procedure to rapidly review

any foreign market affiliations of an RBOC, and determine the appropriate regulatory

treatment. So that BOC affiliates may offer a full range of services as soon as feasible

the clear intent behind the 1996 Act-we recommended that this process be concluded no

later than the grant of a §271 applications, if not before. We also noted that the entry of

BOC affiliates into the international marketplace poses no threat whatsoever to

competition.48 Other carriers concurred with this view.49

Only two parties fearful ofcompetition, disagreed.50 Sprint took no position

on nondominance internationally but argued that the classification of a BOC affIliate

should turn upon (l) "the kind and degree of separation between the BOC and its affiliate"

and (2) "how quickly the Commission can rationalize current anomalies in interstate access

pricing." (p. 63.)

Neither Sprint nor Mel provide any data that could justify regulation of a

BOC affilia~e as dominant. Sprint's objections are easily disposed of. The degree of

separation is established by §272, compliance with which is a condition precedent for BOC

affiliate entry. After conforming to the law, the affiliates should be nondominant.

Moreover, the Commission has already stated access charge reform will occur soon.

47 Pacific Telesis Group Comments at 69.

48 Id. at 68-69.

49 See, e.g., Comments of NYNEX at 60-61.

so In addition, Excel (p. 10) mentions international services but does not explain why BOC
affiliates could not be regulated as nondominant.
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MCI fIres off a scatter-shot of arguments, all apparently intended to delay

and hamstring BOC competition in international markets. These contentions have the all

too--familiar ring of the protectionist positions taken by AT&T in years past, when it sought

to stymie MCl's entry as a domestic competitor. In no event should the Commission allow

MCI to side-track this proceeding. Policy questions relating to foreign agreements should

be considered on a broad, industry-wide basis in the Commission's ongoing proceeding

entitled Regulation of International Accounting Rates, Phase II. CC Docket No. 90-337

where the resolution of those issues will not hinder the processing of BOC applications to

compete in international markets. However, we briefly note why Mel's arguments are

frivolous and interposed for delay.

First. MCI (pp. 68-71) fears that DOC affiliates could negotiate a "variety of

special arrangements" with foreign carriers that allegedly could disadvantage international

competition.51 Second, it specifically requests the Commission to forbid a facilities-based

DOC affiliate from arranging with a foreign carrier to send the DOC proportionate return

traffic bound only for in-region termination. Finally, Mel requests that the Commission

impose on any DOC affiliate offering international services the same conditions as applied

to Mel because of British Telecom's investment.

As MCI is well aware. the Commission already indicated it would entertain

geographic-based return traffic and special arrangements agreements in its recent Policy

Statement on Accounting Rate Reform:

[T]he fundamental assumption of the traditional system (i.e.,
services provided jointly by two carriers) may not be the best way
to organize new global services in the future....[Thus.] an
exclusive reliance on the traditional accounting rate system is no
longer appropriate.S2

51 MCI specifically mentions concluding "interconnect at the foreign switch" agreements. that it
claims would unfairly bypass the settlements and proportionate return process.

S2 Policy Statement on Accounting Rate Reform. 11 FCC Red 3146 (1996). paras. 19-20.

34



PACIFIC TELESIS GROUP AUGUST 30, 1996

The Commission concluded that more flexible arrangements could result in

new and innovative services at lower prices-perhaps what MCI dreads-but would be in

the public interest.S3

MCl's objection to regionally-sorted return traffic is contrary to efficiency

and thus flatly anticompetitive. MCI's sole objection seems to be that, by taking advantage

of efficiencies of distribution such arrangements would "reduce the affiliate's costs."

Therefore, the BOC affiliate should be handicapped to protect other, less efficient,

competitors. This "cherry picking" objection should carry no weight under the pro

competitive 1996 Act. No discrimination is invol~ed. MCI has not alleged that similar

agreements would not be available to all U.S. carriers.54 In fact, MCI wants foreign

carriers to engage in similar practices for facilities-based out-of-region traffic.55

Finally, MCI has proffered no justification to impose a host of burdensome

reporting requirements. The MCI-BT reporting requirements were imposed because of

unique circumstances--significant foreign investment by a dominant local and long

distance U.K. exchange carrier.

In any case, no such boilerplate conditions are necessary. MCI provides no

evidence, or even a description, of how such alleged market distortions could exist. Nor

could such a situation arise: The 1996 Act, particularly §12S1, 271, and 272 were carefully

53 In any case, hypothetical "special arrangements" are common to all carriers and have nothing
to do with the entry ofBOC affiliates into the interLATA market. The Commission accepted
comments on a framework for alternative settlement arrangements -- MCl's special
arrangements. Regulation ofIntematioruU AccOIIIIting Rates, Phase 11, 11 FCC Rcd 6332
(1996), '29. MCI claims (p. 69) that the special arrangements are especially likely where the
BOC has an interest in the foreign carrier. There is no need to consider any such interests or
arrangements in this proceeding.

54 MCI, if it wishes, could concentrate its local exchange facilities geographically and take
advantage of the same plan.

55 Bell Operating Company Provision ofOut-of-Region Interstate, Interexchange Services, CC
Docket No. 96-21, MCI Petition for Reconsideration (August 8, 1996). Although we will take
issue with MCI's Petition for other reasons in the appropriate forum at the appropriate time, it is
noteworthy that Mel itself must have concluded that regional-sorted retumtraffic agreements are
lawful.
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crafted to address these issues. DOC affiliates simply may not enter the interLATA market

(including international) in region until they provide interconnection and are fully

separated from the BOC. Congress has concluded that those conditions-which are quite

burdensome-are sufficient. The Commission cannot,and should not, add to the list.
56

VD. 1be Commission Should Enforce Sections 271 And 272 in Accordance with the
Law (ft 94-107)

A. Shifting the Burden o/Proo/to the HOes Would Violate the APA

. Predictably, those that do not wish to see the DOCs succeed in the new

markets opened by the 1996 Act also support shifting the burden of proof to the DOCs in

complaint proceedings under §271(d)(6). They cite no legal support. AT&T's argument

(pp. SO-51) is typical: the burden of proof should shift because of the short time frame for

resolving complaints and because the BOC's have the relevant infonnation. These reasons,

as we and others have shown do not justify shifting the burden.

AT&T makes another curious argument, namely that the burden should shift

by analogy with the provision in §27I(d)(3), which AT&T reads to place the burden of

proof on the BOCs regarding approval of their interLATA applications. This analogy fails

for several reasons. First, under §271(d)(3), the DOC would be the proponent of an order,

whereas under §271(d)(6) the complainant is the proponent. In each case the proponent

rightly bears the burden. Second, as AT&T notes, Congress's language in section

271(d)(3) ("The Commission shall not ... unless") can be read to place a burden on the

applicant; COngress did not use similar language in section 271(d)(6), yet it certainly could

S6 Even BT -- Mel's 25 percent owner -- agrees with this. In its Petition to be declared non
dominant in the U.S. (lSP-96-007-ND, filed Aug. 2. 1996), BT North America asserts (at 20-29)
that BT cannot use any bottleneck control of U.K. facilities to discriminate. because it is subject .
to effective regulation in the U.K. The 1996 Act is significantly more rigorous that existing U.K.
law in ensuring that affiliates of local exchange carriers cannot leverage any remaining market
power in the local market. Therefore, a fortiori, U.S. law must be sufficient to make unnecessary
either dominant treatment or any additional reporting requirements. Put differently, if an affiliate
of BT - which offers the preponderance ofboth long distance and local services in the U.K. --
can be classified as non-dominant on the U.S.-U.K. route, affiliates ofBOCs should be a simpler
case.
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have if it intended to" require a shifting of the burden of proof. Third, a BOC will have

already met a burden of proving that it has met the requirements for interLATA entry and

should not be required to re-meet that burden upon the complaint of any party that was

dissatisfied with the outcome of the process under §271(d)(3).

Section 7(c) of the Administrative Procedure Act ("APA") is clear that

"[e]xcept as otherwise provided by statute, the proponent of a rule or order has the burden

ofproof. ,,51 Nothing in the Communications Act provides for shifting the burden of proof

to the BOC. Moreover, one cannot find any implicit authority in the 1996 Act to shift the

burden, as the Supreme Court would "not lightly presume exemptions to the APA."S8

Finally, the assignment of the burden of proof is a matter of substantive law, not merely a

procedural matter that the Commission can implement without specific Congressional

authority.59 Hence, the APA controls. Specifically, the APA requires that the burden of

persuasion, not simply the burden of establishing a primafacie case.6lJ always be on the

complainant.61 Thus, if a complainant asserts that aBOC has violated 11271 or 272, it

must persuade the Commission the truth of the propositions it asserts in order to prevail.

At some point, the complainant may introduce suffICient evidence to establish a prima

facie case. In this instance, the burden of going forward or the burden of producing

evidence may shift to the BOC,62 but the complainant still must bear the "heavy burden of

57 5 U.S.C. §S56(d).

58 BrowneU v. Tom We Shung, 352 U.S. 180, 185 (1956); Director, Office o/Workers'
Compensation Progranu, Department 0/Labor v. Greenwich Collieries. 114 S. Ct. 2251, 2254
(1984)

59 See American Dredging Co. v. MiUer, 114 S. Ct. 981, 988 (1994); 114 S. Ct. 2251. at 2254.

60 See Brosnam v. Brosnan. 363 U.S. 345, 349 (1923).

61 Department ofLabor v. Mahn Terminals, 114 S. Ct. 2251 (1994), at 2256-57. Cf. 47 U.S.C.
§§309(e) and 312(d) (a party has both the "burden of proceeding with the introduction of
evidence and the burden of proor').

62 At least one interexcbange canier seems to recognize the legal difficulties in shifting the
burden of proof, and notes that "at least the burden of going forward" would shift to the BOC.
Sprint, p. 56.
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persuasion:,63 Only"if the BOC chooses to assert an affmnative defense, e.g., competitive

necessity or reasonableness of the discrimination, would the DOC have the burden of

proving the truth of its defense.

B. The Commission Should Address Specific Complaint Procedures in a
Separate Rulemaking

Commenting parties make a variety of suggestions about the procedures to

be followed by the Commission in acting on complaints under §§271 and 272. For

example, AT&T (p. 52) sets forth a recommended procedural schedule. Sprint (p.57, n.39)

notes the need for improvements to the Commission's discovery mechanisms. The New

Jersey Division of Ratepayer Advocate (pp. 4-5) recommends specific complaint

procedures. While we agree that is important for the Commission to adopt complaint

procedures, it would be unfair to do so in this proceeding. In the NPRM, the Commission

indicated that it expects to initiate a separate proceeding addressing the expedited

complaint procedures mandated by the 1996 Act. NPRM, p. 47, n.171. In view of this,

most parties did not comment on this issue. Thus, this docket does not have an adequate

record on which to base any new procedural rules and any such action should await the

forthcoming complaint procedure rulemaking.

The Commission requested comment on whether the adoption of alternative

dispute resolution (ADR) procedures would facilitate resolution of complaints under §§271

and 272. NPRM. '107. Several parties supported this concept.64 We agree that ADR may

prove helpful under some circumstances, but the record in this proceeding is not adequate

to adopt specific procedures. Therefore, we believe that the question of ADR should also

be addressed in the forthcoming rolemaking on expedited rulemaking procedures.

63 Radio Corp. ofAmerica v. Radio Engineering Laboratories, Inc., 293 U.S. 1, 7-8 (1934).

64 E.g., NYNEX at 75-76; ATSI at 15-16.


